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In the United States Court of Appeals for 
the District of Columbia 


No. 7156 

Berxie Bennett, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE EXITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE DEFENDANT-APPELLEE 


STATEMENT OF THE CASE 

Plaintiff-appellant, Bernie Bennett, brought this 
suit on June 23,1931, seeking permanent total dis¬ 
ability benefits under two $5,000 contracts of war 
risk term insurance which were issued to him dur¬ 
ing his military service from April 27,1918 to June 
20,1919. He paid no premiums subsequent to his 
discharge, and the contracts lapsed for nonpay¬ 
ment of the premium due July 1,1919 (R. 18). 

The insurance was subject to be revived and 
matured on December 26,1922, by the operation of 
Section 305 of the World War Veterans’ Act, 1924, 
as amended (U. S. C., Title 38, Sec. 516), if plain¬ 
tiff was in fact permanently totally disabled on 

(i) 
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that date, as he alleged in the second count of his 
declaration as amended April 18, 1936 (R. 1-6). 
The Government’s plea denied that plaintiff was 
permanently totally disabled July 1, 1919, or De¬ 
cember 26, 1922, as alleged in the first and second 
counts respectively (R. 8-9). 

At the trial before the Honorable F. Dickinson 
Letts, Judge, and a jury, plaintiff elected to stand 
on the allegation that he was permanently totally 
disabled December 26, 1922 (R. 18). 

At the close of plaintiff’s evidence, the court 
directed a verdict for the Government because 
there was no substantial evidence that plaintiff 
was permanently totally disabled as alleged (R. 
p. 69, lines 25-30, and p. 70, lines 3-7, 13-19). 

Plaintiff is here appealing from the judgment 
entered December 7, 1937, in accord with the 
verdict (R. 11). The Assignment of Errors chal¬ 
lenges only the directing of the verdict and the 
entry of judgment in favor of the Government (R. 
12 ). 

QUESTION PRESENTED 

This appeal presents only the question whether 
the District Court erred in holding that there was 
no substantial evidence that plaintiff was perma¬ 
nently totally disabled December 26, 1922. (Pre¬ 
sented by plaintiff-appellant’s Assignment of 
Error No. 1 (R. 12), relating to the ruling of the 
court at page 70 of the record.) 
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STATUTES AND REGULATIONS INVOLVED 

The contracts sued upon were issued pursuant to 
the provisions of the War Risk Insurance Act of 
October 6,1917, and insured against death and per¬ 
manent total disability (c. 105, 40 Stat. 398, 409; 
reenacted as Section 300, World War Veterans’ 
Act, 1924, 43 Stat. 624; U. S. C., Title 38, Sec. 
511) occurring during the life of the contracts. 

Section 13 of the War Risk Insurance Act (c. 
105, 40 Stat. 399; reenacted as Section 5, World 
War Veterans’ Act, 1924, 43 Stat. 608; U. S. C., 
Title 38, Sec. 426) provided that the Director of 
the Bureau of War Risk Insurance— 

shall administer, execute, and enforce the 
provisions of this Act, and for that purpose 
shall have full power and authority to make 
rules and regulations, not inconsistent with 
the provisions of this Act, which are neces¬ 
sary or appropriate to carry out its 
purposes, * * *. 

Pursuant to this authority, there was promul¬ 
gated on March 9,1918, Treasury Decision No. 20, 
reading, in pertinent part, as follows: 

Any impairment of mind or body which 
renders it impossible for the disabled per¬ 
son to follow continuously any substantially 
gainful occupation shall be deemed * * * 
to be total disability. 

Total disability shall be deemed to be per¬ 
manent whenever it is founded upon condi¬ 
tions which render it reasonably certain 
that it will continue throughout the life of 
the person suffering from it. 
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The foregoing administrative regulation forms a 
part of the insurance contract (White v. United 
States , 270 U. S. 175), and has the force of law 
(WojciechoirsJxi v. United States, 51 F. (2d) 385 
(D. C. N. Y.)). In Lumbra v. United States, 290 
U. S. 551, 558, the Supreme Court said that “The 
phrase ‘total permanent disability’ is to be con¬ 
strued reasonably and having regard to the circum¬ 
stances of each case'’ (p. 558), but the words should 
not be “given a meaning far different from that 
they are ordinarily used and understood to convey ? ’ 
(p. 561). And see United States v. Spaulding, 295 
U. S. 498, 504, rehearing denied, 294 IT. S. 731. 

Section 305 of the World War Veterans’ Act, 
1924, as amended (IT. S. C., Title 38, Sec. 516), pro¬ 
vides, in pertinent part, as follows: 

Where any person has heretofore allowed 
his insurance to lapse, or his canceled or 
reduced all or any part of such insurance, 
while suffering from a compensable disabil¬ 
ity for which compensation was not collected 
and dies or has died, or becomes or has be¬ 
come permanently and totally disabled and 
at the time of such death or permanent total 
disability was or is entitled to compensation 
remaining uncollected, then and in that 
event so much of his insurance as said 
uncollected compensation * * * would 

purchase if applied as premiums when due, 
shall not be considered as lapsed, canceled 
or reduced * * *. 
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ARGUMENT 

A. Preliminary statement 

Plaintiff relied upon pulmonary tuberculosis to 
establish the existence of the alleged permanent 
total disability on December 26, 1922. Although 
he alleged numerous additional ailments (R. 2), 
and referred to them in his testimony, his medical 
experts were not asked to explain the extent, sever¬ 
ity or disabling effects of any physical or mental 
impairment other than tuberculosis. 

The burden was on petitioner not only to 
show the character and extent of his injury, 
but also to show that the result of the injury 
was to disable him permanently from follow¬ 
ing any substantially gainful occupation. 
Proechel v. United States, 59 F. (2d) 648, 
652; United States v. McCreary, 61 F. (2d) 
804, 808. 

{Miller v. United States, 294 U. S. 435, 
440, rehearing denied, 294 U. S. 734.) 

Plaintiff's witness, Dr. Matthews, who examined 
him in 1921 and 1936, testified on cross examination 
that “There is nothing in this man’s condition 
other than the condition of his lungs, that would in 
any way incapacitate him, other than temporarily’ 7 
(R. 49 —d0) . 

The policy does not cover total temporary 
disability or partial permanent disability 
and does not authorize or permit any pay¬ 
ment for physical or mental impairment 
that is less than “total permanent disa- 
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bility.” Periods of total temporary dis¬ 
ability, though likely to recur at intervals, 
do not constitute the disability covered by 
the policy, for “permanent” means that 
which is continuing as contrasted with that 
which is “temporary.” 

(United States v. Spaulding, 293 U. S. 
498, 504-505, rehearing denied, 294 U. S. 
731.) 

It is now well established that where tuberculosis 
is asserted as the cause of an alleged permanent 
total disability it is incumbent upon the plaintiff to 
show by substantial evidence not only that the dis¬ 
ease had its inception before insurance protection 
expired, but that it had at that time progressed to 
a stage where its persistence throughout the life of 
the insured without an effective arrest or cure was 
reasonably to be expected. 

Falbo v. United States, 64 F. (2d) 948 
(C. C. A. 9th), affirmed per curiam, 291 
U. S. 646. 

United States v. Baker, 73 F. (2d) 455 
(C. C. A. 4th). 

Eggen v. United States, 58 F. (2d) 616 
(0. C. A. 8th). 

United States v. Landricux, 75 F. (2d) 536 
(0. C. A. 7th). 

United States v. Stack, 62 F. (2d) 1056 
(C. C. A. 4th). 

United States v. Middleton, 81 F. (2d) 205 
(C. C. A. 6th). 

Robinson v. United States, 87 F. (2d) 343 
(C. C. A. 2nd). 
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United States v. Breiver, 97 F. (2d) 899 
(C. 0. A. 5tli). 

United States v. Russian, 73 F. (2d) 363 
(C. C. A. 3rd). 

Nicolay v. United States, 51 F. (2d) 170 
(C. 0. A. 10th). 

Of.: 

United States v. Clements, 96 F. (2d) 533 
(App. D. C.). 

Franklin v. United States, 73 F. (2d) 655 
(App. D. C.) 

An analysis of the evidence, hereinafter sum¬ 
marized, with record references, will show that, al¬ 
though plaintiff had pulmonary tuberculosis on 
December 26, 1922, which was then active and con¬ 
sequently totally disabling, it was subsequently ar¬ 
rested for more than twelve years. Arrested, the 
tuberculosis was but a partial disability because it 
did no more than prevent plaintiff from engaging 
in manual labor or physically strenuous occupa¬ 
tions. While, according to the testimony of plain¬ 
tiff’s medical experts, this partial disability was 
permanent, the earlier total disability was only 
temporary. Thus there was no substantial evi¬ 
dence that plaintiff had on December 26, 1922, a 
total disability which was permanent, and the court 
properly directed a verdict for the Government. 

B. A summary statement of the pertinent evidence 

The following reports of examinations made to 
determine plaintiff’s lung condition on the dates 

93561—3S- i 


8 


indicated include all of the tuberculosis diagnoses 
in evidence: 


Date 

Finding or diagnosis 

Record reference 

May 13, 1920. 

Chest negative. 

R. 42, line 13. 

June 21, 1920. 

Lungs nec.it ive.. 

R. 42, line 15. 

March 11, 1921. 

Chest: Well formed and developed. 
Lungs: Negative to auscultation and 
percussion. 

R. 42, lines 30-32. 

May 15,1921. 

Tuberculosis, moderately active. 

R. 46, lino 28. 

September 12, 1922.. 

Chronic pulmonary tuberculosis, mod¬ 
erately advanced, active. 

R. 43, line 17. 

December 20,1C22... 

! Chronic pulmonary tuberculosis, mod¬ 
erately advanced, active. 

R. 44. line 19. 

February 16,1923_ 

X-ray examination revealed no evi- 
i dence of pulmonary tuberculosis. 

R. 45, lines 12-15. 

May 10, 1923. 

! Chronic pulmonary tuberculosis, mod- 
J erutely advanced, mildly active. 

R. 46, line 3. 

October 7, 1924. 

Pulmonary tuberculosis, arrested. 

R. 28. line 17. 

February 12, 1936.... 

Pulmonary tuberculosis, mildly active. 

R. 46, lino 31. 

October 19, 1937. 

Pulmonary tuberculosis, active. 

R. 66, line 21. 


Dr. W. J. Matthews, who made the first diagno¬ 
sis of tuberculosis, testified for the plaintiff by dep¬ 
osition (R. 46-50) that he had examined him only 
on May 15, 1921, and February 12, 1936, and that 
he had not treated him. On the first examination, 
his diagnosis was “tuberculosis, moderately ac¬ 
tive,” and on the second, pulmonary “tuberculosis, 
mildly active” (R. 46-47). The witness further 
testified as follows: 

As to whether I would say now with reason¬ 
able certainty whether or not this condition 
was incurable at the date of my first exami¬ 
nation on May 15,1921, you can’t always tell 
in any individual case. I think work was 
entirely contra-indicated at that time and I 
think it would have been a risk; in other 
words, if he was seeking to preserve his 
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health I would say that he should not have 
worked on May 15, 1921. * * * Rest 
would be the principal indication. (R. 47). 
***** 

As to whether, if he had accomplished an 
arrested condition in his case during that 
time, he could have followed light work 
without involving an impairment of his 
health, that is generally admitted in the pro¬ 
fession. * * * 

Q. At the date of your examination in 
1921, you didn’t then consider his condition 
incurable ? 

A. No, from the standpoint of the aver¬ 
age case. 

If fully arrested I wouldn’t consider him 

totally incapacitated (R. 48). 

***** 

I would say he would be taking a chance to 
do manual labor (R. 49). 

***** 

There is nothing in this man’s condition 
other than the condition of his lungs, that 
would in any way incapacitate him, other 
than temporarily (R. 49-50). 

Dr. William G. Preas (R. 56-67), who first ex¬ 
amined plaintiff on October 19, 1937, and for the 
purpose of qualifying as a witness in this suit (R. 
57), testified: 

As to what my diagnosis was on my per¬ 
sonal examination of the plaintiff on Octo¬ 
ber 19, 1937, without considering any his¬ 
tory, well, the diagnosis reads “Pulmonary 
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tuberculosis, active. ” Assuming that on De¬ 
cember 26, 1922, Bernie Bennett had active 
pulmonary tuberculosis, and, assuming that 
on May 15, 1921 and February 12, 1926, to¬ 
gether with my own finding as I have just 
testified, I have an opinion as to whether or 
not his tuberculosis was permanent on De¬ 
cember 26, 1922, and as to what that opin¬ 
ion is, well, my opinion is that he had it at 
that time, my opinion is “Yes.” At the 
time I examined the plaintiff on October 19, 
1937, it is my opinion that exertion on his 
part on that date would be harmful to him; 
it is my opinion that the condition that I 

found would affect his abilitv to work. If 

* 

he was suffering from active, pulmonary 
tuberculosis on December 26, 1922, it is my 
opinion that work would be harmful to him 
and that it would be done with the risk of 
aggravating his condition (R. 66-67). 

This witness testified that tuberculosis is always 
permanent (R. 62) and that it is “important to an 
individual who has had active pulmonary tuber¬ 
culosis and has become cured or arrested, to be 
careful about his personal habits * * *. He 

would have to watch himself” (R. 63). Testifying 
further he said: 

Of course, taking care of yourself, being 
careful, doesn ? t mean vou can’t do some- 
thing. I do not mean to testify that vou 
cannot do something. I just mean that a 
man can't get out and do hard manual 
labor. * * * 
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In about eiglity-five percent of cases who 
have the opportunity to follow the pre¬ 
scribed course of treatment under hospital 
supervision, they get back to where they can 
go back into the normal walks of life, but 
always have to be careful. If he is going 
to be careful then he can do it; they come 
under that particular regime. They can do 
light work that doesn’t require physical ex¬ 
ertion and manual labor that wouldn't wear 
down their resistance (R. 64). 

Dr. Frank R. Shea, who never examined plaintiff 
and did “not know anything about his case at all” 
(R. 56), testified in answer to a hypothetical ques¬ 
tion that his tuberculosis was permanent on Decem¬ 
ber 26,1922, and further that on that date “he could 
not have worked, having due care and prudence for 
his condition, because it would make it worse” 
(R. 52). Concerning his use of the word “perma¬ 
nent,” the witness explained that he simply meant 
that plaintiff had tuberculosis (R. 54-55). He said 
that when he had a patient who demonstrated the 
various symptoms indicative of tuberculosis, “I 
then have him definitely classified as a tubercular, 
and when he comes back to me after that I still call 
him a tubercular whether he was arrested, active, 
or apparently arrested” (R. 55). 

We doctors speak of the cure of tubercu¬ 
losis by calling it “arrested” and the fact of 
the matter is that those terms are more or 
less synonymous, as far as a clinical cure is 
concerned. When a man has an arrested 
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pulmonary tuberculosis, that means that the 
disease isn’t bothering him, and he isn’t 
bothering it (R. 53). 

Plaintiff was hospitalized for the treatment of tu¬ 
berculosis at the United States Veterans Bureau 
National Sanitarium at Johnson City, Tennessee, 
from September 12,1922, to October 7,1924 (R. 19, 
22). His tuberculosis was diagnosed as active on 
admission, and arrested at discharge (R. 43, line 17, 
and R. 28, line 17). He was not bedridden 
(R. 42-46), and he testified that during this period 
of hospitalization he was granted leaves of absences 
totalling six months 1 (R. 31-33). Plaintiff testi¬ 
fied further as follows: 

While I was there all this time in the hos¬ 
pital the Government was paying me as high 


1 See the following table: 

1923 

March 17-26_ 

June 7-22_ 

September G-24_ 

October 16-25_ 

November 22-29_ 


1924 

February 4-11_ 

Feb. 18-Mar. 3_ 

May 3-13_ 

May 14-22_ 

June 9-24_ 

July 3-Sept. 9_ 


9 days(R. 31) 
15 “ “ “ 

18 “ “ “ 

9 u u u 

7 “ (R. 32) 

58 days 

7 days (R. 32) 

14 « « « 

10 “ “ “ 

8 “ (R. 33) 

15 “ “ “ 

68 “ “ “ 


122 days 
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as $100 to $105 per month and that was dur¬ 
ing all this time when I was getting leaves 
of absence (R. 32). 

***** 

They treated me all right at the hospital, 
gave me pretty good food and didn’t cost me 
anything. As to whether I must have been 
in pretty good shape because I was gone on 
all these times, well, yes, on those occasions 
for a few days. * * * All the times I was 
going in and out of the hospital I knew I 
could go back at any time I needed hospitali¬ 
zation, and, as a matter of fact, I went back 
in 1925 and 1927 on different occasions 
(R. 33). 

***** 

I got into the hospital once on May 14, 
1925 and stayed there until July 18,1925 and 
was discharged and it was about that time 
that I was collecting. It was then that I 
worked at collecting and was making about 
$50.00 a month, more or less, collecting for 
those credit clothing companies. Yes, I 
was making enough to get by. * * * It 
probably is right that I worked about three 
years at this collection business. That would 
bring it down to 1929. I don’t know as I 
have had any work since then. From 1929 
to 1937, I was sort of getting by on what I 
got from the Government— $50.00 a month 
from 1926 to 1933, and from 1929 to 1933, I 
lived on that and what little bonus I got 
(R. 34r-35). 

On July 18,1925 I requested that I be dis¬ 
charged from the hospital because my tuber- 
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culosis was apparently arrested and I never 
showed up in any more hospitals until 1934, 
except that I was examined July 23, 
1926. * * * but I wasn’t examined any 
more for five years, or until May 12, 1932. 
I knew I could get in this hospital any time 
I wanted to go over and show them I was 
suffering from any trouble or physical dis¬ 
ability, but I did not go over there for five 
years, for if I went in there for examination 
they would see I have an arrested case and 
I would be just as well at home there as 
be in the hospital if they are not going to 
give me treatment. During all that time I 
lived just about two miles from the hospital. 
There was a bus ran over there and I could 
ride through on that for a nickel but for five 
years I never went over there to see whether 
my condition was better or worse or just 

what shape I was in (B. 35). 

***** 

The next time I was ever examined was on 
July 11, 1934, that was at the hospital. I 
stayed there probably over three months, be¬ 
ing discharged October 20,1934, and I again 
requested that they discharge me. I had 
some teeth that needed to be worked on and 
I went there for that purpose, but as to 
whether they again reported that my tuber¬ 
culosis was arrested, well, I was there for 
dental work (R. 36-37). 

Plaintiff took a course in vocational training as 
municipal sanitary inspector for about five months 
beginning December 4, 1924 (R. 28). Plaintiff 
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testified that he was sick only two or three days 
during this period (R. 29). Training was discon¬ 
tinued by the Vocational Training Board because 
of plaintiff’s “inaptitude, listlessness, and failure 
to carry out orders and do the work” (R. 29), his 
supervisor having noted on his various weekly re¬ 
ports that plaintiff’s “attitude is passive;” 
“Barely makes minimum required effort;” “does 
barely acceptable work” (R. 29); “Lack of ‘Get 
up & get’ ” interfering with the trainee’s prog¬ 
ress ; and “Mr. Bennett is not enthusiastic, not very 
active” (R. 30). 

C. Discussion 

Substantial evidence of permanent total dis¬ 
ability as covered by the contracts upon which the 
suit is based, and within the contemplation of the 
pertinent statutes, is wholly lacking in this case. 
The evidence reveals that plaintiff’s tuberculosis 
on December 26,1922, was not reasonably likely to 
continue, and that it has not continued, as a total 
disability. It is respectively submitted that this 
assertion is firmly supported by opinions of the 
various Federal appellate courts. 

Of.: Falbo v. United States, 64 F. (2d) 
948 (C. 0. A. 9th), affirmed per curiam, 291 
U. S. 646. 

United States v. Baker, 73 F. (2d) 455 
(C. C. A. 4th). 

Eggen v. United States, 58 F. (2d) 616 
(C. C. A. 8th). 
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United States v. Landrieux, 75 F. (2d) 
536 (C. C. A. 7th). 

United States v. Stack, 62 F. (2d) 1056 
(C. C. A. 4th). 

United States v. Middleton, 81 F. (2d) 
205 (C. C. A. 6th). 

Robinson v. United States, 87 F. (2d) 343 
(C. C. A. 2nd). 

United States v. Breiuer, 97 F. (2d) 899 
(C. C. A. 5th). 

United States v. Russian, 73 F. (2d) 363 
(C. C. A. 3rd). 

Xicolay v. United States, 51 F. (2d) 170 
(C. C. A. 10th). 

And see: 

Uyiited States v. Clements, 96 F. (2d) 533 
(App. D. C.). 

Franklin v. United States, 73 F. (2d) 655 
(App. D. C.). 

In United States v. Diehl, 62 F. (2d) 343 (C. C. 
A. 4th), recently cited with approval by this Hon¬ 
orable Court in United States v. Clements, 96 F. 
(2d) 533, 535, and by the Supreme Court in 
Lumbra v. United States, 290 U. S. 551, 560, the 
United States Circuit Court of Appeals for the 
Fourth Circuit said: 

The burden of proof rests upon the plain¬ 
tiff in an action of this character to estab¬ 
lish that he became totally and permanently 
disabled before the policy lapsed for the 
non-payment of premiums. * * * But 
partial disability existing at the time of 
lapse does not warrant a recovery, even 
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though total disability may subseqeuntly re¬ 
sult; and total disability based upon condi¬ 
tions which at the time of lapse do not ren¬ 
der it reasonably certain that such total 
disability will continue through life is not to 
be deemed permanent, even though a subse¬ 
quent change of conditions may render such 
disability permanent in character. See 
Eg gen v. U. S., supra . 

***** 

While it is shown that he had tuberculosis 
at the time of his discharge from the Army, 
it is not shown that his condition was such 
as to render it reasonably certain that the 
disease would permanently disable him. On 
the contrarv, the evidence is that shortly 
after his discharge the disease was found to 
to be in an arrested state. See Nicola y v. 
U. Ssupra. (P. 345.) 

In Franklin v. United States, 73 F. (2d) 655, 
657, this Honorable Court, quoting from the opin¬ 
ion of the United States Circuit Court of Appeals 
for the Tenth Circuit in the case of Nicolay v. 
United States, 51 F. (2d) 170,172, said: 

* * * the fact that he was then in the 
early stages of tuberculosis is not conclusive, 
for we are not required to close our eyes to a 
fact known to most mankind, and that is that 
many men and women are now doing their 
daily tasks who have at one time been so 
afflicted. See Lumbra v. United States, 290 
U. S. 551, 54 S. Ct. 272, 78 L. Ed. 492. 
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Where, as here, the plaintiff fails to establish by 
substantial evidence that he became permanently 
totally disabled during the period of insurance pro¬ 
tection, it is not necessary for the Government to 
show that he did follow a substantially gainful 
occupation in order to disprove liability. 

Cf.: Saunders v. United States, 93 F. (2d) 
825 (C. 0. A. 4th). 

United States v. Brewer, 97 F. (2d) 899 
(0. C. A. 5th). 

However, plaintiff worked for three years as a 
collector on a commission basis, making $50.00 
monthly, “more or less,” according to his testi¬ 
mony (R. 34). “It is beside the point that his 
activities were not more remunerative, for though 
the contract of insurance provided against dis¬ 
ability, it did not guarantee success in business 
undertakings” ( United States v. Latimer, 73 F. 
(2d) 311,312 (C. C. A. 5th) ). The following state¬ 
ment of the Supreme Court concerning the insured 
in Miller v. United States, 294 U. S. 435, rehearing 
denied, 294 U. S. 734, is applicable to the plaintiff 
here: 

It is clear from the evidence that the 
failure of petitioner in some of the things he 
undertook to do was not because of his 
crippled condition, but because of his gen¬ 
eral inaptitude for the work. The mere 
fact that he was unable to follow the occupa¬ 
tion of surveyor or to do work of the kind 
he had been accustomed to perform before 
his injury does not establish the permanent 
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and total character of his disability. Lum- 
bra v. United States, 290 U. S. 551, 559. 
(p. 441.) 

Concerning plaintiff’s failure in vocational train¬ 
ing, it is believed appropriate to invite attention to 
the statement of the United States Circuit Court 
of Appeals for the Eighth Circuit that “ There is a 
vast difference between total disability and a re¬ 
fusal to devote one’s energies and faculties to a 
gainful occupation” ( Greemvall v. United States, 
76 F. (2d) 713, 714 (C. C. A. 8th)). 

In any event, the test for total disability is not 
whether plaintiff did foUoiv a substantially gainful 
occupation, but whether he was physically able to 
do so. 

Hanagan v. United States, 57 F. (2d) 860 
(C. C. A. 7th). 

United States v. Hairston, 55 F. (2d) 825 
(C. C. A. 8th). 

United States v. Hill, 61 F. (2d) 651 
(C. C. A. 9th). 

It is submitted that— 

The condition of the evidence was such that 
a finding by the jury that while the policy 
was in force appellee’s tuberculosis was to¬ 
tally disabling, and was of a nature render¬ 
ing it reasonably certain to continue 
throughout his life, * * * would be a 
mere guess or surmise. 

(United States v. Walker, 77 F. (2d) 415, 
418 (C. C. A. 5th), certiorari denied, 296 
U. S. 612.) 
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And see: 

United States v. Pfaff, 93 F. (2d) 823 
(0. C. A. 4th). 

Hunter v. United States , 94 F. (2d) 194 
(C. C. A. 5th). 

CONCLUSION 

The District Court did not err in directing a ver¬ 
dict for the Government, and it is respectfully 
urged that the judgment be affirmed. 

David A. Pine, 
United States Attorney. 

Julies C. Martin, 

Director, Bureau of War Risk Litigation. 
Wilbur C. Pickett, 

Special Assistant to the Attorney General. 
Young M. Smith, 

Attorney, Department of Justice. 
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